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The latest amendments to the Law on Personal Income Tax, in the part that refers to
tax exemptions for tax on capital gains of natural persons, have expanded the scope
of exceptions to the taxation of capital gains. However, it does not seem to be done in
a coherent and comprehensive way.

Capital gains tax is one of the personal income taxes that existed in the basic version
of the Law on Personal Income Tax from 2001. Since then, it has been the most basic
form of tax exemption - whoever invests the funds obtained from the sale of real
estate in solving his housing issue, that is, the housing issue of his family/household
members, had the possibility to be exempt from capital gains tax or to have it re-
duced.

This exemption still exists today, although recently there have been problematic prac-
tices in its application.



In 2004, the first cases were prescribed when the sale of real estate/shares and securi-
ties, i.e. intellectual property rights, are exempted from capital gains tax. Those cases in
the currently valid version read - if:

1. they were acquired by inheritance in the first line of succession;

2. the transfer is made between spouses and blood relatives in a straight line;

3. the transfer is made between divorced spouses and is directly related to the di-
vorce.

In addition to these cases, in the meantime other cases of exemption from taxation
have been prescribed:

4. if debt securities whose issuer is the Republic, an autonomous province, a local
self-government unit, or the National Bank of Serbia are transferred;

5. the obligee transferred rights, shares or securities that he had continuously owned
for at least ten years prior to the transfer;

6. inthe change of status, the shares, that is, the shares that the obligee has in the
transferring company, are exchanged exclusively for shares, that is, shares in the
acquiring company, in accordance with the law governing companies.



Finally, in 2020 and 2021, the sale of digital assets will also be subject to capital gains

tax, and new cases of tax exemptions will be added:

1. investment of funds obtained from the sale of digital assets in the share capital of a
company resident in the Republic of Serbia, i.e. in the capital of an investment fund
whose center of business and investment activities is in the territory of the Republic
of Serbia - exemption amounts to 50% of tax on capital gains;

2. investment of intellectual property rights, as a non-monetary contribution, in the
capital of a company resident in the Republic of Serbia.

So, the situation today is such that:

¢ In the case of holding the right for more than 10 years - the sale is exempt from
taxation by this tax;

¢ Inthe case of the sale of real estate - there is a tax exemption, that is, a tax credit
when investing the proceeds from the sale in solving the housing issue;

e In the case of the sale of digital assets - there is a tax exemption (50%) or a tax
credit (50%) in the case of investing the proceeds from the sale in the capital of a
company or in an investment fund;

e Inthe case of intellectual property rights - there is a tax exemption in the case of
the entry of intellectual property rights into the capital of a company.

e |n contrast to the tax exemption in the case of the sale of immovable property,
which is clearly prescribed for social reasons, the tax is not being charged in cases
where one immovable property is sold and another (or more, for different mem-
bers of the family/household) is bought, is not most clearly what is the reason for
prescribing the other exemptions in the way they are prescribed.



For example, the question arises as to why the seller of digital assets would be exempt-
ed in the case of investing funds in a business company/investment fund but has no
right to exemption if he were to invest those same funds in solving his housing issue.

This is especially so when it is taken into account that solving the housing issue of indi-
viduals in Serbia is encouraged in many ways - by tax exemptions for buyers of the first
apartment, both by the Law on Property Taxes (exemption from the obligation to pay
tax on the transfer of absolute rights), and by the Law on VAT (through the refund of
part of the paid value added tax).

Similarly, in the case of intellectual property rights, if someone invests intellectual prop-
erty rights in a company, then he has the right to exemption, but he does not have the
right to the exemption in case he sells that right and invests the proceeds from the sale
in @ company or in solving the housing issue.

It is unclear why the reasons for exemption are not equally prescribed for all types of
traffic for which certain grounds for exemption are prescribed, but each reason for
exemption has a different basis for exemption. Why, for example, should the exemption
not be generally valid in the case of investing the acquired funds in the purchase of the
first apartment/solving the housing issue, so that this right is also available to those
who obtain the funds by selling digital assets, selling shares and securities, i.e. by selling
intellectual property rights.



Finally, in connection with the issue of tax exemption from capital gains tax when selling
real estate, it should be noted that the law itself does not prescribe any limitation of the
right to tax exemption, but that as early as 2001, a by-law was passed which stipulates
that the exemption is granted for a maximum of 45 m2 for a single person, plus 20m2
for each member of the household.

It is unclear why the by-law narrows the right that the law provides to individuals. In
addition, lately, it has been happening that the Tax Administration disputes the right to
the exemption in case of the sale of real estate to a taxpayer who sells an apartment in
which he lives with a family member and buys another apartment in which he contin-
ues to live with the same family member, with the explanation that he already owns

a co-ownership share on an apartment inherited from one parent, where the other
parent currently lives.

Bearing in mind all these illogicalities, it seems that a fundamental revision of the capi-
tal gains tax and its tax exemptions is necessary.
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