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UVODNE NAPOMENE

Prosle nedelje, gotovo istovremeno, objavljena su dva dokumenta koja su posluzila kao inspiracija
za ovaj tekst. Organizacija za ekonomsku saradnju i razvoj (OECD) je objavila izvestaj' koji daje
pregled poreskog tretmana ,digitalne imovine“ u svojim ¢lanicama, a Ministarstvo finansija
Republike Srbije je objavilo nacrt Zakona o digitalnoj imovini i pozvalo javnost na raspravu koja
traje do 28. oktobra.

Republika Srbija nije jedna od drzava ¢iji poreski tretman digitalne imovine je bio predmet OECD
izvestaja, a ni sam nacrt Zakona se ne bavi pitanjem poreskog tretmana. Ukratko, nacrt Zakona se
bavi izdavanjem digitalne imovine i njenim trgovanjem u Srbiji, te uslovima pod kojima se mogu
pruzati usluge povezane sa digitalnom imovinom, kao i zalaganje digitalne imovine.

To i jeste razlog za ovaj tekst — regulisanje samo odredenih aspekata digitalne imovine, bez
paralelnog uredivanja i poreskog tretmana ovakve imovine, ne dobija se celokupna slika pravnog
okvira poslovanja digitalnom imovinom u Srbiji.

Treba re¢i da poreski tretman i ne treba da bude regulisan u samom Zakonu o digitalnoj imovini, ve¢
da je mesto regulisanju poreskog tretmana digitalne imovine u odgovaraju¢im poreskim zakonima.

Medutim, s obzirom da paralelno sa nacrtom Zakona nisu objavljeni i nacrt izmena poreskih
zakona koji bi regulisali ovo pitanje, a da je OECD izvestaj objavljen u isto vreme kada i nacrt
Zakona, pogledajmo kakav bi se tretman mogao ocekivati imaju¢i u vidu postojeca resenja u
srpskim poreskim zakonima i iskustva OECD drzava.

1 OECD (2020), Taxing Virtual Currencies: An Overview Of Tax Treatments And Emerging Tax Policy Issues,
OECD, Paris. https://www.oecd.org/tax/tax-policy/taxing-virtual-currencies-an-overview-of-tax-treatments-and-emerg-
ing-tax-policy-issues.htm



FOREWORD

During the last week, almost simultaneously, two documents serving as inspiration for this text
have been published. The Organization for Economic Co-operation and Development (OECD) has
publishedl the report giving the overview of the tax treatment of “digital assets” in its member
states, while the Ministry of Finance of the Republic of Serbia has published the draft Law on digital
assets inviting the public to discussions which will last until 28 October.

The Republic of Serbia is not one of the states in which the tax treatment of digital assets was
included in the OECD report, and the draft Law also does not deal with the issue of tax treatment.
In short, the draft Law regulates the issuance of the digital assets and trade thereof in Serbia, the
conditions under which the services related to digital assets can be provided, as well as the pledging
of the digital assets.

That precisely is the reason for this text — regulating only certain aspects of digital assets, without
regulating in parallel the tax treatment of such assets, shall not shed the light on the full legal
framework of operating with digital assets in Serbia.

It should be emphasized that the tax treatment is not the subject matter of the Law on digital assets,
but the tax treatment of the digital assets should be regulated in appropriate tax laws.

However, as the draft Law is not accompanied with drafts of amendments of tax laws which would
regulate this matter, and taking into account that the OECD report has been published at the same
time as the draft Law, let us analyze the treatment that could be expected, taking into account the
existing solutions in the Serbian tax laws and experiences of the OCED states.



Poreski tretman digitalne imovine u Srbiji

Pre prelaska na samu analizu da napomenemo da u ovom tekstu koristimo izraz ,digitalna imovina“ s obzirom
da sam nacrt Zakona uzima ovaj izraz za osnovni. OECD izvestaj se opredelio za termin ,virtual currency® kao
osnovni, a i nacrt Zakona i izvestaj pominju i druge termine, ukljucujudi i ,virtuelna valuta®, ,digitalni token® i
»stabilna digitalna imovina“ (nacrt Zakona sva ova tri termina posmatra kao posebne vrste ,digitalne imovine®,
pa ,digitalna imovina“ predstavlja generi¢an termin).

S obzirom da se zakonodavac opredelio za pojam koji uklju¢uje re¢ imovina, to ukazuje da bi digitalnu imovnu
trebalo smatrati vrstom imovine za potrebe oporezivanja. To bi bilo u skladu i sa tretmanom u vec¢ini OECD
zemalja koje su ucestvovale u sastavljanju izvestaja, barem za potrebe poreza na prihod. Naime, tek nekoliko
drzava digitalnu imovinu smatra sli¢nijom novcu.

Ako pretpostavimo da ¢e se i Srbija opredeliti da digitalnu imovinu tretira kao vrstu imovine (eventualno bi
»virtuelna valuta“ kao vrsta digitalne imovine predvidena nacrtom Zakona mogla da ima status novca u svakom
slu¢aju), poreski tretman se moze sagledati sa stanovista poreza na prihod (kako fizickih tako i pravnih lica),
poreza na dodatu vrednost i poreza na imovinu.

Sve ovo u odnosu na slede¢e dogadaje:

(i) stvaranje digitalne imovine;

(ii) njeno cuvanje, i

(iii) raspolaganje (uklju¢ujudi sticanje digitalne imovine kao naknadu za rad).

U odnosu na porez na prihod i stvaranje digitalne imovine kao osnov za nastanak poreske obaveze, OECD izvestaj
deli drzave u tri grupe. U prvoj grupi su one koje oporezuju i samo stvaranje digitalne imovine. U drugoj grupi
su one koje ne oporezuju stvaranje, ve¢ poreska obaveza nastaje kod raspolaganja. Tre¢u grupu ¢ine drzave kod
kojih se razlika pravi prema tome da li se, kod rudarenja, radi o rudarenju kao stalnoj (poslovnoj) aktivnosti ili o
sporadi¢noj (privatnoj) aktivnosti.

Za trenutno poresko zakonodavstvo Srbije bi se moglo re¢i da sustinski odgovara tre¢oj opciji, bez obzira na to $to
poreski tretman digitalne imovine nije izri¢ito regulisan. Ovo iz razloga §to sva privredna drustva placaju porez
na dobit pravnih lica, pa bi ga tako placalo i privredno drustvo koje rudarenje obavlja kao poslovnu aktivnost.
Isto vazi i za privredno drustvo koje bi digitalnu imovinu stvorilo u okviru inicijalne ponude digitalne imovine.



Tax treatment of digital assets in Serbia

Before starting with the analysis, it should be mentioned that this text is using the term “digital assets’, taking
into account that the draft Law has prescribed this term as the basic. The OECD report is using the term “virtual
currency” as the main term, whereby both the draft Law and the report are also mentioning other terms, including

“virtual currency”, “digital token” and “stable digital asset” (the draft Law recognizes these three terms as separate
types of “digital assets”, so the “digital asset” is a generic term).

As the lawmaker opted for the term which includes word assets, it indicates that the digital assets should be
considered as a kind of asset for taxation purposes. This approach would be aligned with the treatment in the
majority of the OECD countries that participated in the preparation of the report, at least for the purposes of
income taxes. Namely, just a few countries consider digital assets as similar to currency.

Assuming that Serbia will also opt to treat the digital assets as the type of assets (potentially “virtual currency” as
a type of digital asset envisaged by the draft Law could always be treated as currency), the tax treatment could be
analyzed from the point of income taxes (both individual and corporate income taxes), VAT and property taxes.

All of these in relation to the following events:

(i) creation of digital assets;

(ii) storing thereof; and

(iii) acquisition and disposal of digital assets (including acquisition as reimbursement for performed work).

Concerning income taxes and the creation of digital assets as the basis for the tax obligation, the OECD report
differentiates three groups of states. The first group includes those which tax the creation of digital assets. The
second one includes those which do not tax creation, but the tax obligation arises at the moment of disposal of
the digital assets. The third group includes states having different treatment depending on whether, in respect of
mining, mining represents habitual (business) activity or occasional (private) activity.

Current tax laws of Serbia substantially fall within the third option, regardless of the fact that the tax treatment of
digital assets is not explicitly regulated. This for the reason that all companies are subject to corporate income tax,
so the company which performs mining as its business activity would also be subject to this tax. The same applies
to the company which would create digital assets as part of the initial offering of the digital assets.



New Dig

S obzirom da se zakonodavac opredelio za pojam koji ukljuc¢uje re¢ imovina, to ukazuje da bi digitalnu imovnu
trebalo smatrati vrstom imovine za potrebe oporezivanja. To bi bilo u skladu i sa tretmanom u ve¢ini OECD
zemalja koje su ucestvovale u sastavljanju izvestaja, barem za potrebe poreza na prihod. Naime, tek nekoliko
drzava digitalnu imovinu smatra sli¢nijom novcu.

Ako pretpostavimo da ¢e se i Srbija opredeliti da digitalnu imovinu tretira kao vrstu imovine (eventualno bi
wvirtuelna valuta“ kao vrsta digitalne imovine predvidena nacrtom Zakona mogla da ima status novca u svakom
slu¢aju), poreski tretman se moze sagledati sa stanovista poreza na prihod (kako fizi¢ckih tako i pravnih lica),
poreza na dodatu vrednost i poreza na imovinu.

Sve ovo u odnosu na slede¢e dogadaje:

(i) stvaranje digitalne imovine;

(ii) njeno cuvanje, i

(iii) raspolaganje (uklju¢ujudi sticanje digitalne imovine kao naknadu za rad).

U odnosu na porez na prihod i stvaranje digitalne imovine kao osnov za nastanak poreske obaveze, OECD izvestaj
deli drzave u tri grupe. U prvoj grupi su one koje oporezuju i samo stvaranje digitalne imovine. U drugoj grupi
su one koje ne oporezuju stvaranje, ve¢ poreska obaveza nastaje kod raspolaganja. Tre¢u grupu ¢ine drzave kod
kojih se razlika pravi prema tome da li se, kod rudarenja, radi o rudarenju kao stalnoj (poslovnoj) aktivnosti ili o
sporadi¢noj (privatnoj) aktivnosti.



Al ASsets

As the lawmaker opted for the term which includes word assets, it indicates that the digital assets should be
considered as a kind of asset for taxation purposes. This approach would be aligned with the treatment in the
majority of the OECD countries that participated in the preparation of the report, at least for the purposes of
income taxes. Namely, just a few countries consider digital assets as similar to currency.

Assuming that Serbia will also opt to treat the digital assets as the type of assets (potentially “virtual currency” as
a type of digital asset envisaged by the draft Law could always be treated as currency), the tax treatment could be
analyzed from the point of income taxes (both individual and corporate income taxes), VAT and property taxes.

All of these in relation to the following events:

(i) creation of digital assets;

(ii) storing thereof; and

(iil) acquisition and disposal of digital assets (including acquisition as reimbursement for performed work).

Concerning income taxes and the creation of digital assets as the basis for the tax obligation, the OECD report
differentiates three groups of states. The first group includes those which tax the creation of digital assets. The
second one includes those which do not tax creation, but the tax obligation arises at the moment of disposal of
the digital assets. The third group includes states having different treatment depending on whether, in respect of
mining, mining represents habitual (business) activity or occasional (private) activity.
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Za trenutno poresko zakonodavstvo Srbije bi se moglo
re¢i da sustinski odgovara trecoj opciji, bez obzira na
to $to poreski tretman digitalne imovine nije izricito
regulisan. Ovo iz razloga §to sva privredna drustva
plaéaju porez na dobit pravnih lica, pa bi ga tako
placalo i privredno drustvo koje rudarenje obavlja kao
poslovnu aktivnost. Isto vazi i za privredno drustvo
koje bi digitalnu imovinu stvorilo u okviru inicijalne
ponude digitalne imovine.

S druge strane, da bi fizi¢ko lice bilo oporezovano u
slu¢aju rudarenja potrebno bi bilo da to bude izricito
propisano. Zakon koji ureduje porez na dohodak
gradana sadr7i i jednu op$tu odredbu koja kaze da
se porezom na ostale prihode oporezuju ,svi drugi
prihodi koji nisu oporezovani po drugom osnovu ili
nisu izuzeti od oporezivanja ili oslobodeni pla¢anja
poreza po ovom zakonu', ali prihod po svojoj prirodi
mora da dode od nekog (pravnog ili fizickog) lica a kod
rudarenja to lice prakti¢no ne postoji (ili veza izmedu
tog lica i fizickog lica koje je steklo digitalnu imovinu
rudarenjem nije skroz evidentna ili dovoljno jaka), pa
bez izmena zakona ne bi bilo mogucée citiranu odredbu
tumaciti u cilju naplate poreza za rudarenu digitalnu
imovinu.

Na kraju ovog pasusa se moze dodati i to da nacrt
Zakona izri¢ito isklju¢uje primenu Zakona na
rudarenje, ali da to ne bi trebalo da bude razlog da
se poreski tretman rudarenja ne uzme u obzir (§to u
ovom tekstu, $to od strane zakonodavca u buduénosti).

Current tax laws of Serbia substantially fall within
the third option, regardless of the fact that the tax
treatment of digital assets is not explicitly regulated.
This for the reason that all companies are subject to
corporate income tax, so the company which performs
mining as its business activity would also be subject to
this tax. The same applies to the company which would
create digital assets as part of the initial offering of the
digital assets.

On the other hand, to be able to tax an individual in
the case of mining, such tax basis must be explicitly
regulated. The law regulating the individual income tax
contains one very general provision stating that the tax
on other income is due on “all other income that are
not taxed on another basis or exempted from taxation
pursuant to this law” However, the income by its
nature must arrive for some legal entity or individual
while in the case of mining such entity/person does
not practically exist (or the connection between
such entity/person and the individual acquiring the
digital asset by mining is not clearly evident or strong
enough). Therefore, without amendments to the law,
the cited provision could not be used to collect tax for
the mined digital asset.

We can add at the end of this paragraph that the draft
Law explicitly excludes the application of the Law to
mining. However, this should not be the reason not to
take into account the tax treatment of the mining (in
this text and in the future by the lawmaker).



Cuvanje digitalne imovine ne predstavlja osnov za oporezivanje, pa ¢emo sa stanovista poreza na prihod odmah
preci na raspolaganje digitalnom imovinom. Veéina zemalja koje su ucestvovale u OECD izve$taju oporezuju
raspolaganje i to po pravilu oporezuju sve tri mogucnosti, razmenu jedne digitalne imovine za drugu, razmenu
digitalne imovine za robu ili usluge i razmenu za valutu.

U Srbiji bez izmena zakona ne bi bilo moguce oporezovati raspolaganje digitalnom imovinom porezom na
kapitalnu dobit, kako u slucaju fizickog tako i u slu¢aju pravnog lica. Raspolaganje od strane pravnog lica bi
moglo, i bez izmena zakona, da bude tretirano kao obi¢an prihod. Ovo iz razloga sto i zakon koji ureduje porez
na dobit pravnih lica i zakon koji ureduje porez na dohodak gradana sadrze listu imovine ¢ije raspolaganje se
oporezuje porezom na kapitalnu dobit i liste se ne mogu prosirivati analogijom, ve¢ je potrebna izric¢ita zakonska
odredba.

S druge strane, sticanje digitalne imovine kao naknada za izvr$eni rad bi mozda moglo biti predmet oporezivanja
porezom na zarade odnosno porezom na ostale prihode (kada je osnov naknade ugovor o delu i sl. ugovori).
Naime, zakon koji ureduje dohodak gradana propisuje da se pod zaradom smatraju i primanja u obliku bonova,
hartija od vrednosti (osim akcija ste¢enih u postupku svojinske transformacije), novéanih potvrda, robe, kao i
primanja ostvarena ¢injenjem ili pruzanjem pogodnosti, oprastanjem duga, kao i pokrivanjem rashoda obveznika
nov¢anom nadoknadom ili neposrednim pla¢anjem. Odredba koja predvida oporezivanje ugovora o delu se ni ne
bavi vrstom naknade koje se ostvaruje, pa bi u tom smislu podlegala porezu na ostale prihode i naknada ostvarena
u digitalnoj imovini.

Bez obzira na navedeno, i u pogledu poreza na kapitalnu dobit i pogledu poreza na zarade, neophodno je da se,
ukoliko se zakonodavac odlu¢i da oporezuje digitalnu imovinu u ovim slu¢ajevima, propisu detaljne odredbe
o nacinu utvrdivanja nabavne odnosno prodajne cene digitalne imovine za potrebe poreza na kapitalnu dobit
odnosno nacina utvrdivanja osnovice za obracun poreza na zaradu ispla¢enu u digitalnoj imovini. Ovo pitanje
- izraZavanje vrednosti digitalne imovine u zvani¢noj valuti jedne drzave, jeste jedno od vaznijih problema sa
kojima se poreske vlasti razli¢itih drzava susre¢u u vezi sa oporezivanjem digitalne imovine.



Storing digital assets does not represent the basis for taxation, so we shall forward with the disposal of the digital
assets from the point of view of income taxes. The majority of countries participating in the OECD report do
tax disposal of the digital assets, as a rule taxing all three possibilities, exchange of one digital asset for another,
exchange of a digital asset for goods or services, and exchange for fiat currency.

Without amendments to the laws, Serbia would not be entitled to tax disposal of the digital assets by the capital
gain tax, both in respect to individuals and legal entities. Disposal of by a legal entity could be treated, even
without amendments of the law, as regular income. This for the reason that both the law regulating the corporate
income tax and the law regulating the individual income tax contains a list of assets the disposal is taxed by the
capital gain tax and the lists cannot be extended by analogy, so the explicit provision in the law is required.

On the other hand, acquisition of the digital assets as reimbursement for performed work might be subject to
taxation by salary tax or tax on other income (when the basis for the reimbursement is service agreement or
similar agreement). Namely, the law regulating individual income tax sets out that income in the form of vouchers,
securities (excluding shares given in the process of ownership transformation), pecuniary confirmations, goods,
as well as income realized by acting or providing certain benefits, waiving the debt or covering the expenses
by pecuniary reimbursement or direct payment are considered as the salary. Also, the provision envisaging the
service agreement does not deal at all with the kind of reimbursement that is realized, so the reimbursement paid
in the digital asset would be subject to tax on other income.

Notwithstanding the stated above, it is necessary, both in respect to the capital gain tax and the salary tax, should
the lawmaker decide to tax digital assets in those cases, that detailed provisions on the manner of determining
the acquisition/sale price of digital assets for the purpose of the capital gain tax i.e. on the manner of determining
the tax base in the case of salary paid in digital assets must be prescribed. This issue — determining the value of
the digital asset in the fiat currency of one state, is one of the most important issues the tax authorities of different
countries are facing in relation to taxation of digital assets.



Kada ve¢ govorimo o raspolaganju digitalnom
imovinom, treba navesti i tretman digitalne imovine
sa stanovista PDV. Dok je nesporno da se PDV
najnormalnije obra¢unava na robu odnosno usluge, bez
obzira dali se oni plac¢aju u obi¢noj valuti ili digitalnom
imovinom, pitanje da li sama razmena digitalne
imovine za robu i usluge takode predstavlja poseban
osnov za oporezivanja je nesto komplikovanije.

Drugim re¢ima, pitanje je da li u navedenom slu¢aju
postoje dva posebna prometa, promet robe odnosno
usluge kao jedan promet na koji se obrac¢unava PDV i
promet same digitalne imovine date za primljenu robu/
uslugu kao drugi promet na koji se obrac¢unava PDV.

OECD izve$taj je u ovom delu podeljen na PDV
tretman u EU (koji u dobroj meri proizlazi iz presude
Evropskog suda pravde u predmetu Skatteverket v
Hedqvist) i na PDV tretman u ostalim zemljama. Kako
je Srbija u postupku uskladivanja svog zakonodavstva
sa propisima EU, verovatno ima najviSe smisla da
Srbija u tom smislu prati reSenje u EU. Ovo reSenje
podrazumeva da se digitalna imovina sa stanovi$ta
PDV tretira kao novac, pa stoga u opisanom slucaju
imamo samo jedan promet, a ne dva posebna. Isto
vazi i u slu¢aju razmene za drugu digitalnu imovinu
odnosno za valutu, u kojim slu¢ajevima onda nema
PDV obaveze uopste.

Speaking about the disposal of digital assets, the VAT
treatment of the digital assets should be discussed as
well. While it is indisputable that the VAT is due to the
sale of goods and provision of services regardless of the
fact whether paid in fiat currency or by the digital asset,
the question of whether the exchange of the digital
asset for goods and services represent a separate basis
for taxation is a more complex one.

In other words, the question is whether the stated
situation creates two separate sales, sale of the goods/
service as one sale subject to VAT and sale of the digital
asset given as consideration for received goods/services
as a second sale subject to VAT.

OECD report is in this part separated into VAT
treatment in the EU (which is primarily affected by
the European Court of Justice decision in the case
Skatteverket v Hedqvist) and to the VAT treatment
in other countries. As Serbia is in the process of
harmonization of its laws with the EU legislation, it is
probably reasonable for Serbia to follow the solution
existing in the EU. This solution assumes that the
digital assets is, from the point of view of VAT, treated
as currency, meaning that in the described case there
is only one sale and not two separate. The same applies
in cases of exchange of one digital asset for other and
for fiat currency, so VAT is not due at all in these cases.






Govore¢i o PDV tretmanu digitalne imovine bitno je
konstatovati da bi usluga ¢uvanja digitalne imovine
(od strane pruzalaca usluge digitalnog novcanika)
i druge usluge, prema trenutnim PDV propisima u
Srbiji, podlegale obavezi obracunavanja PDV, narocito
imajuci u vidu da ih sam nacrt Zakona definise kao
usluge porezane sa digitalnom imovinom. U EU
postoje razli¢ita reSenja, pa neke drzave oporezuju sve
ove usluge, neke su ih izuzele od oporezivanja, a neke
oporezuju pojedine usluge, a druge ne.

Najzad, kao poslednje pitanje u vezi sa raspolaganjem
mozemo konstatovati da trenutna reSenja u Zakonu
0 porezima na imovinu ne daju mogu¢nost da se
oporezuje nasledivanje odnosno poklon digitalne
imovine, iz istog razloga iz koga se bez izmena zakona
raspolaganje ne bi moglo oporezovati porezom na
kapitalnu dobit. Isto tako se raspolaganje ne bi moglo
oporezovati ni porezom na prenos apsolutnih prava, pa
ni samim porezom na imovinu. OECD izvestaj navodi
tek nekoliko drzava koje su izdale uputstva u vezi sa
porezom na naslede odnosno poklon, po pravilu
predvidajudi da i digitalna imovina spada u predmet
oporezivanja ovim porezima.

Discussion on the VAT treatment of the digital assets
should also include the conclusion that the service of
storing digital assets (by providers of digital wallets
services) and other services would be subject to
VAT taking into account current VAT laws of Serbia
and especially taking into account that the draft Law
defines those services as services related to digital
assets. EU countries have different solutions in this
respect, whereby some tax all of these services, some
have exempted them from taxation, and some tax
certain services while do not tax others.

Finally, as the last question related to the disposal of
digital assets, it can be mentioned that the current
solutions in the Law on property taxes do not provide
the possibility to tax inheritance or gift of digital assets,
for the same reason for which the capital gain tax could
not be applied to the disposal of digital assets without
amendments to the law. The same applies to the taxation
of disposal by the tax on the transfer of absolute rights
and by property tax. The OCED report mentions only
a few countries that have published instructions with
respect to inheritance and gift taxes, which as a rule
envisage that the digital assets are subject to taxation
by these taxes.
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