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It can be concluded that case law is, through
its interpretations, giving true meaning to the
provision which is somewhat unspecific, all in
the interest of efficiency of the procedure.

If any irremediable procedural obstacles exist,
holding a hearing would have no purpose, but
would instead cause unnecessary procedural
delay and in€rease overall costs in a situation
where a plaintiff is in a hopeless position, given
that there are no actions it could take to impact
on the conditions resulting in rejection of its
claim.



PRINCIPLE OF EFFICIENCY OR PRINCIPLE OF ARGUMENTATION?

The latest amendments of the Law of Civil Procedure entered into force on 31 May, 2014. New ef-
forts and the legislator’s intent to make the civil procedure more cost-effective and more efficient
can be seen from the initial provisions.

On the other hand, the legislator remains traditionally true to the principle of argumentation,
introducing a new mechanism with the aim of providing plaintiffs with an additional opportunity
to state their views before a decision is reached to reject the claim. The attention paid by the leg-
islator to the principle of procedural efficiency is clearly not to the detriment of other principles
making the essence of a civil procedure process.

The symbiosis of the mentioned principles is reflected in the court being legally obliged to first,
before examining the claim itself, examine whether conditions for conducting litigation have been
met, set out in Article 294 of the Law of Civil Procedure. If it finds that any of the conditions
have not been met, the court is obliged to reject the claim. However, paragraph 2 of the same
Article specifies that before rendering a decision to reject the claim, the court is obliged to hold
a hearing, at which the plaintiff will be able to state their view on the circumstances resulting in
the claim rejection. Circumstances resulting in the claim rejection fall into two groups: remediable
and irremediable procedural obstacles.

Remediable procedural obstacles (e.g. the fact that a claim is unintelligible or incomplete) are by
nature such that they can be corrected by the plaintiff by amending or supplementing the claim,
while irremediable procedural obstacles (the claim was not filed on time, a procedure is already
pending relating to the same claim, a final decision has already been reached on the claim, the
plaintiff has no legal interest to file the claim) are such that they cannot be rectified by any action
of the plaintiff.

[t must be noted that in prescribing Article 294 of the Law of Civil Procedure, the legislator left
it somewhat unspecific, given that the cited provision states that before rendering a decision to
reject the claim, the court is obliged to hold a hearing at which the plaintiff will be able to state
their view, without specifying whether the obstacle in question is remediable or irremediable.
However, interpretation of the difference, which the legislator omitted to specifically regulate in
the said provision, has been correctly established in a notable court case.

Namely, in the Decision of the Commercial Court of Appeals No. Pz 7711/2015 dated 17 December
2015 the court expressed the view that if there are any irremediable procedural obstacles, the
court is not obliged to enable the plaintiff to state their view on rejection of the claim, since by no
action of the plaintiff, and particularly not by stating their view, can the deficiencies in the lawsuit
relating to subject-matter of the dispute be rectified.

Therefore, the court is not always obliged in the event of existence of procedural obstacles re-
ferred to in Article 294 of the Law of Civil Procedure to previously hold a hearing at which the
plaintiff will be able to state their view on rejection of the claim.

It can be concluded that case law is, through its interpretations, giving true meaning to the pro-
vision which is somewhat unspecific, all in the interest of efficiency of the procedure. If any irre-
mediable procedural obstacles exist, holding a hearing would have no purpose, but would instead
cause unnecessary procedural delay and increase overall costs in a situation where a plaintiff is
in a hopeless position, given that there are no actions it could take to impact on the conditions
resulting in rejection of its claim.

On the other hand, if the procedural obstacles are remediable (for instance if the claim is unintel-
ligible), holding a hearing would be useful both to the plaintiff and to the court, since the plaintiff
would be able, instead of filing a new (intelligible) claim and paying again court fees, to address
deficiencies of its claim, whereby the procedure would be continued.



Based on the above, we can conclude that case law in the matter at hand, which has in-
deed enabled the symbiosis of the two most important principles, finds its justification
in achieving the ideal balance between the principle of efficiency and the argumentation
principle of civil procedure. Although at first glance it seems to contradict the principle
of argumentation, by differentiating between remediable and irremediable procedural
obstacles the court is in fact striking a balance with the argumentation principle. It gives
priority to the principle of efficiency by defining irremediable procedural obstacles on
one hand, while, on the other hand, it also gives priority to the argumentation principle
by defining removable procedural obstacles.
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